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IN THE SUPREHE COURT 
OF THE STATE OF UTF~ 
FRED SWEDIN, 
Plaintiff-Appellant, 
vs. Case No. 15935 
DEAN WALL, 
Defendant-Respondent. 
ARGUMENT 
POINT I 
THE GRANTING OF PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT \vAS PROPER. 
In the case at bar, defendant's attorney failed 
to respond to plaintiff's Request for Admissions within the 
thirty-day time period permitted by the Utah Rules of Civil 
Procedure. Counsel for defendant filed the response to said 
request more than sixty days after the requests had been 
served by plaintiff and did so without leave of court. 
Plaintiff's attorney subsequently brought a motion for 
summary judgment, claiming that the failure to respond 
within the thirty-day time period constituted an admission 
of the matters concerned in the Requests for Admissions. 
The trial court granted plaintiff's motion for summary 
judgment. 
The case of Gardner, Inc. v. Parkwest Village, 
Inc., 568 P.2d 734 (1977), concerned a failure to respond 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
to Requests for Admissions within the thirty days allotted. 
In Gardner, supra, defendant failed to respond within thirty 
days to plaintiff's Requests for Admissions. Plaintiff's 
attorney, therefore, filed a Motion for Summary Judgment. 
Three days prior to the hearing of the motion, defendant 
filed an affidavit denying the matters involved in the 
Requests for Admissions. The trial court granted judgment 
on plaintiff's Motion for Summary Judgment. 
The Supreme Court of Utah held that defendant's 
failure to respond within the time allowed constituted an 
admission of the matters requested. Further, the matters 
admitted were deemed conclusively established under Rule 
36{b), U.R.C.P., unless the trial court had permitted with-
drawal or amendmer,-_ -:>f the admissions on motion of defendant's 
counsel. 
stated: 
In affirming judgment for plaintiff, the Court 
A defendant may not ignore with 
impunity the requirements of Rules 
33 and 34, and the necessity to 
respond within thirty days, or to 
request additional time or to seek 
a protective order under Rule 26(c). 
A party to an action has a right to 
have the benefits of discovery 
procedure promptly, not only in 
order that he may have ample time 
to prepare his case, but also in 
order to bring to light facts which 
may entitle him to summary judgment 
or induce settlement prior to trial. 
The rules were designed to secure 
'the just, speedy and inexpensive de-
termination of every action,' 
Rule 1. 586 P.2d at 738. 
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The court also found that plaintiff was entitled 
to summary judgment for defendant's failure to respond 
within thirty days without plaintiff first having obtained 
an order to compel defendant to respond. 
In the instant case, defendant's attorney filed 
the response beyond thirty days without seeking leave to 
withdraw or amend the matters deemed admitted. Neither 
did he seek an extension of time nor a protective order. 
Thus, the trial court's granting of summary judgment on the 
basis of matters deemed adrni tted by defendant was proper 
and essential. 
POINT II 
DEFENDM,T'S FILING OF A COUNTER-
CLAIM OUT OF TIME DID NOT REQUIRE 
A REPLY BY PLAINTIFF. 
In this case, counsel for defendant filed a counter-
claim nearly six months after filing his original answer. 
Defendant did so without seeking an extension of time nor 
leave to amend his original answer to include a counter-
claim. Rather, defendant had "reserved" the right to file 
a counterclaim in his original answer, a procedure not 
authorized anywhere in the Utah Rules of Civil Procedure. 
Appellant contends that the late filing of the 
counterclaim without leave of court was ineffectual. 
Therefore, the trial court lacked jurisdiction to consider 
the claims against plaintiff in defendant's counterclaim, 
and plaintiff was in no way required to reply to the 
counterclaim. 
-3-
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CONCLUSION 
Based on the foregoing reply brief and appellant's 
original brief, appellant respectfully requests this Court 
to affirm summary judgment for plaintiff and reverse the 
judgment of the trial court entered on defendant's counter-
claim. 
DATED this b:JI...day of December, 1978. 
Respectfully submitted, 
// 
J":"-'FRANKLIN" A'I;LED ~ 
Attorney for Plaintiff-
App lant 
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the Reply Brief of Appellant to E. H. Fankhauser, Attorney 
for Respondent, 430 Judge Building, Salt Lake City, Utah 
84111, this ~ day of December, 1978. 
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